Meeting Date: ~ 7/12/2011

ACTION TYPE OF ITEM

O Approved Recommendation Info/Consent

O Ord. No(s). O Report

3 Res. No(s). O Public Hearing (Info/consent)
O Other 8 Other

Prepared By: Bruce Dandy /é&ﬁ/)/ Agenda Item No. _ f

Reviewed By: City Mana City Attornevg Finance ‘X(/ Other (Specify)

DATE: June 28, 2011

TO: City Council
FROM: Brucé Dandy g'lpﬂ
Finance :

SUBJECT: Lease Agreement with Toshiba America Business Solutions

RECOMMENDATION

That City Council approve and authorize the Mayor to execute agreement A-7411 with Toshiba
America Business Solutions for an amount not to exceed $325,000 for the replacement of 29 copiers.

DISCUSSION

A 5-year equipment lease agreement with Toshiba America Business Solutions for 29 copiers is set to
expire the end of August, 2011. These copiers are part of our fleet of 58 copiers used throughout the
City and covered under 4 equipment agreements. In October, 2010 the City issued a formal request for
proposal (RFP) that involved 9 companies. Now in 2011, a five year lease covering 29 copiers is
expiring and staff recommends awarding the replacement of the copiers to Toshiba America Business
Solutions. Staff’s recommendation is based upon the prior bid, technical specifications of the
equipment, current IS operating systems, and cost. Toshiba has offered a buy-out and replacement lease

that will save the City $94,355 over the prior five year lease.

The equipment lease is proposed to not exceed $325,000. The agreement is for a 5 year term. The not
to exceed prices allow for some configuration changes over the term of the agreements, consistent with
the experiences staff has had in prior lease agreements. This agreement represents the best alternatives

“and value to the City.

FINANCIAL IMPACT

Copier expenses are charged to operating departments/divisions based upon usage on a quarterly basis in
arrears. Clearing account 101-0000-101-7200 is used to record the expenses and department charges.
Sufficient funds exist in department operating accounts. The anticipated result is a cost reduction of

$94,000 over five years.
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FINANCIAL SERVICES

CITY OF OXNARD AGREEMENT NO. A~7411

Equipment Lease Agreement

Agreement #

SLG Commercial Pricing

Equipment Model & Description
see Schedule A

Serizl Number

Accasscries

@ See altached schedule for additional Equipment / Accessories
Equipment Location {if different from Bifing Address)

LIER
TBS CA/NV
Name
9008 Research Dr
Address
{rvine CA 92618
Tty State Zip

YOUHAVE SELECTED THE EQUIPMENT. THE SUPPLIER AND ITS REPRESENTATIVES
ARE NOT QURAGENTS ANDARE NOT AUTHORIZED TOMODIFY THETERMS OF THIS
LEASE, YOUARE AWARE OF THENAME OF THEMANUFACTURER OF EACRITEMOF
EQUIPMENT AND YOU WILL CONTACT EACH MANUFACTURER FOR A DESCRIPTION
OF YOUR WARRANTY RIGHTS, WE MAKE NO WARRANTIES TQ YOU, EXPRESS OR
IMPLIED, AS TO THE MERCHANTABILITY, FITNESS FOR A PARTICULAR PURFOSE,
SUITABILITY, OR OTHERWISE. WE PROVIDE THE EQUIPMENT TO YQU ASS. WE
SHALL NOT BE LIABLE FOR CONSEQUENTIAL OR SPECIAL DAMAGES,

EXCEPTAS PROVIDED INSECTION3, YOURPAYMENT OBLIGATIONS ARE ABSCLUTE
AND UNCONDITIONAL AND ARENOT SUBJECT TO CANCELLATION, REDUCTIONGR
SETOFF FOR ANY REASON WHATSOEVER, BOTH PARTIES AGREE TO WAIVE ALL

Lease Payment

G Monthly

Securiry DerosiT

{plus applicable taxes)

$_ 11.775.00

(plus applicable taxes)
Billing Period (monthly if not checked)
& Quartery O Semi-Annually O Annualy
The foliowing addilional payments are due on the date his Agreement is signed by you:

$s0

Term _ 60 months

__ *Applied fo: O fist O last

RIGHTS TOA JURY TRIAL. Docuwenr Fee  $75.00
BY SIGMING THIS LEASE, YOU ACKNOWLEDGE RECEIPT OF PAGE 2 OF THIS LEASE, _
AND AGREE TO THE TERMS ON BOTH PAGES 1 AND 2. ORAL AGREEMENTS OR ESCEE
COMMITMENTS TOLOAN MONEY, EXTENDCREDIT OR TOFORBEARFROMENFORC- L e
ING REPAYMENT OF A DEBT INCLUDING PROMISES TO EXTEND OR RENEW SUCH City of Oxnard
DEBTARE NOT ENFORCEABLE. TOPROTECT YOUAND US FROM MISUNDERSTAND- Tall LagHore
iNG OR DISAPPOINTMENT, ANY AGREEMENTS WE REACH COVERING SUCH MAT-
TERS ARE CONTAINED BN THIS WRITING, WHICH IS THE COMPLETE AND EXCLUSIVE
STATEMENT OF THE AGREEMENT BETWEEN US, EXCEPT ASWE MAY LATERAGREE ;
INWRITING TOMODIFY IT. Sﬁg? “‘{zeSt Third St
Oxnard CA 93030
) SS . Y ﬁ WB City Slate Zn
iy R( o ) Bruce Dandy 805-385-7478
Toshiba America Business Solutions, Inc. Toniae! Hama Fhone Emdl Addrows
1964 Hirst Drive, Moberly, MO 65270
By: By: X
Signalura of Aubiorized Signar
Name N ame:
PRaso Prinl
Title: Title:
Date: Date: Fed Tax 1D 956000756

Dale of Signaliure

For Supplier Use Only

Vislt us at http:/fitoshlbaleasingsource.com

Documentation Checklist:
Q Invoice
4 Purchase Order
QO Tax Exemption Certificate
0 Certificate of Insurance
O Other

Page T of 2

Other supporting documents as requested.

{ Celivery and Acceptance
g Copy of Bid and Award
Q Opinion of Counsel

QO Assignment

2 Ofher

QO UCC Financing Statemenis

QO Copy of Board Minutes

Q0 Amendment (fof cerfain states)
2 Cerlif of Incumbency/Resolution

TBS 1657{b} 6305
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ADITIONAL TERMS AND CONDITIONS OF AGREEMENT

1. COMMENCEMENT OF LEASE. Commancemen of this Lease and acceplance of tha Equipmenl shall occur
upon delivery of she Equipment lo you. You agree tinspect lhe Equipment upon delivery and verify by lelephone
orin wiiting such information as we may require. Il you signed a purchase order or similar agreement for the purchase
of the Equipment, by signing Lhis Lease you assign lo us allofyour fighls, but none of your ebligations underit. Al
allachmenls, & F replacemeni paris, subsiitutions, addilions and repairs Lo the Equipmen)
shall form part of the Equipment under Lhis Leasa.

2 . The Security Deposilvill be held by us, wiliout tteress, and may be commingled {unless
olherwise requirad by 1aw), until all-obfigalions under this Lease a:a safshad, and may b applied at our aption
agalnst amounts due under this Lease. The Security Daposil will be raturned lo you upon teminalion of the Lease,
providedyou are notindefaull, or applied o fe lasiLease Paymant 1 Lhe amount we may quole for any purchase
or upgrada of (he Equipmant.

3. LEASE PAYMENTS. You agfee fo resit lo us the Lease Paymenl and all other sums when due 2nd payable
each Biling Period al the address we provide o pou from lime fo tima. Lease Payments are dus whether ornol you
are invoiead. Vou authonize ns ko adius the Lease fayments by not more than 15% lo reflect any reconfiguralion
of the Equipmenl or adjustments ta rellec] applicable sales taxes of the cos! of the Equipment by lhe manufaclurer/
supgplier.

NON-APPROPRIATION OF FUNDS Youintend o remit lovs allLease Payments and clher payments for te ful
Term it funds are legally avallabla. tnthe svent you ae notygranted an appropiiation of funds alany me during he
Term fot the Equipmenl or lor equipmen] which i functionally similar to the Equiprment and operating funds are rol
otherwise availabls 1o you lo pay Lease Paymanls and olher payments due and io become due under this Leass,
and therefs no other legal proceduraor avaiabie lunds by or wilh which paymen! can be made tevs, and Lhe fion-
appropriation did not result from an acl & bmission by you, you shall have the right fo refurn the Equipmeat in
accordante with Section 12 of Is Leasa and leminate this Lease on the las! day of the Riscal period for which
approprations were received wilhioul pessalty or expense 0 you, excepl as lo lhe portion of the Lease Paymenls
lor which funds shall have been approprialed and budgeted, Atleast thirty (30} days prior Yo the end of your fiscal
period, your chial executive officer (o lagal counsel) shell ceriily in writing$hat (a) funds tave not been appropriated
for the iscal period, (b) such non-appropriation did notresull from any act of failure to acLby you, and {¢) you have
exhaustad all lugs legally evailable to pay Lesse Paymenls. If you temminala this Lease becausa of & non-
appropiaiion of funds, you may nol purthase, lease, or ient, during the subsequent fiscal period, equipmest
performing the same functions as, of functions taking the placa of, those performad by the Equipment pravided,
lhowever, fhat Ihese reslrictions shall nol be appiicable if or to the extenl thal the application of these raslicbions
waukl aliect the validity of this Lease. This Section 3 shaling! peimil you e erminale s Lease in order lo acquire
any olher Equipment of to allocate funds direstly or indirectly to perform essentially the application for which the:
Equipmentis intended.
4. LEASE CHARGES. You egree fo: {a) pay all costs and expanses associatad with the use, maintenance,
senvicing, repak or replacement of the Equipment; {b) pay all piemiums and olher costs of ksuring the Equipment,
{c) reimbuwse us for all costs and expenses {including reasonable attornays’ fees and courl cosls) incurred In
enforcing this Lease; and (d) pay all other cosls and expenses for which you are obligated under Lhis Lease.
NOTWITHSTANDING THEF ACT THAT YOU MAYBEEXEMPT FROM THEPAYMENT OF PERSONAL PROP-
£RTY TAXES, you acknowiedge Inal s the Qwnet of the Equipment, WE may be required lo pay personal propeny
taxes, and you agres, atour discelion, koeither (1) reimburseus annually for 2ll personat properly and other similar
taxes and governmental charges associaled with the owaesship, p icn or use of the Equip which we
arevequired [o pay, of (2} cemit ko us each Billing Period our eslimale of the pro-rated equivalent of such taxes and
governmental charges. Youagres (o pay us an administrative fee fof the processing of taxes, assessments or fees
which may be due ari payable under this Lease. We may take on your behall any aclianrequired under this Lease
which you fail [o Lake, and upon receiptof ourinvaice you wi promplly pay our ¢osls {including insurance premiums
and olher payments to affifigtes). plus reasonable processlag fees. Restriciive endoesements onchecks you send
1o U3 will not reduce your obligations lo us, We may charge you a ralurn check or non-suffisient funds chasge of
_ $25.00 for any check which is relerned by the bank for any reason {not i exceed the maximum amount perritied
by lais).
5. LATECHARGES. For any payment which is notreceived by its dug date, you agree to pay a lalo chargs equal
to the bigher of 10% of the 2mount dus o $22.60 {nol to exceed ihe maxkmum ameunt permitied by law) as
1easonable colfettion cosis.
B. INTENAMN AIR. We own [he Equipment and you have fhe sight lo use the
Equipment under the terms of hisLease. flhisLeaseis deemed lobe a secured ransaclion, you grantus asecutity

inteteslin the Equlpmentlosecure 21 of you obligations under his Leasa. Youheraby assignious allofyour righls, .

uf none of your obligalions, under any purchase agreement lor the Equipment. We hereby assign to you all gur
rights under any manufacturer or supplier warranfies, 50 leng as you are nol in dalault hereunder. You must keap
tha Equipmentfrea offiens. Youmay not remave e Equipment from the addcess Indicaled on tha fonlof lis Lease
without fistoblaining ow spproval. You agrea lo: (a) keepthe Equipmen in your exclusive conkoland passession;
{0} USE THE EQUIPMENT IN THE MANNER FOR WHICH IT WAS INTENDED; (c} use the Equipmeninconformity
wilh all insuranca raquirements, manulsciurer's ingtruclions and manuals; {d) keep the Equipmen repaired and
maintained in pood working order and 25 required by tha manulaclurer’s warranty, cerlification and slandard lut
service maintenance contrack; and (g) give us reasonable access lo inspect the Equipment and its mainlenance
and other 1etords.

7. INDEMNITY, You are responsible tor a2 ossas, damage, claims, inliingement claims, injuries and atternoys'
fess and cosls (*Claims”), incurred or asserted by any person, in any manner rslaling to the Equipment, including
ils use, condilion of possession. You zgtee to defend and indemnily us against all Claims, although we reserve
he right lo-control the defense and to select or approve defease counsel. This indemaily conlinues beyond lhe
{ermination of this Lease, for acls or amissions which ocevmad during the Tem of this Lease, You also agree that
|his LLeasa has bean entered inte on [he assumption itat we will be entitled lo cerlain tax benefils avalable to the
ownat of the Equipment. You agree lo indemnify us for the loss of any income fax benefils caused by your acts
of nmissions ince with such plion.of his Lease. In he event of any such loss, we may increase
Ihe Lease Paymanls and other amounts dus o offsel any such adverse eflect.

8. LOSSORDAMAGE . Ilanyitem of Equipmentis fost, stolen or damaged youwdl, alyouraplon andegst either:
{a) repair the item of replace the itemwilh a comparalile ilem reasonably acceplable 1o us, or (b) pay us lhe sum
of: {i) aft pasl due and currenl Lease Faymenls and Lease Charges, {ii) he present value of all remaining Lease
Paymants and Lease Charges for the item, discaunted &t he rate of 6% per annum {of the lowesl rale permilled by
faw, viichever is liigher) and (i} the Fair Markel Value of ihe Equipment. We will lhen ransfer Lo you allour right.
lite and interest in he Equipment AS-S AND WHERE-IS, WITHOUT ANY WARRANTY AS TO CONDITIGN.

TITLE OR VALUE. Insurance proceeds shall be apphiad loward repak, replacement or payment heseunder, as
applicably. Inthis Lease, °F airMarkel Value® of the Equipment means i3 falr merkel valug al the endal the Tem,
assuming good orces and condiion {exceps (or orginary wear and tear fiom nosmal use), as esiimaled by us.
9. [NBURANCE. You agree, atyaur cost, to: (a} keep the Equipmentinsured against altrisks of physical loss or
damzge forils lul replacementvakee, naming us asloss payee; and (b} maintain public Kgbifity insurance, covering
persanakinjury and Equipmentdamage tor na! less than $300,000 per occurrence, naming us as addibionalinswed.
The poficy mustbe issued by aninsurance camier aceeplable to Lesser, must provide us with nol less than 16 days’
prior writlen notice of cancellalion, non-renevral of amendment, and must provide deduclible amounis acgeplable
lows.
10. DEFAULT. You wil bein defaultunder this Leasail: {a) you failtoremit to us any payment withinten (10} days
of the ¢ue dale or breach any olner abligalion under this Lease: (b) a peliton is filed by or against you undes any
banksupicy of insolvency law, o (¢ you default ander any other agreemend with us.
11. REMEDIES. [l you defaull, we may do one of mere of the folowing: (a} reccver from you, AS LIQUIDATED
DAMAGES FOR LOSS OF BARGAIN AND NOT AS.APENALTY, the sum of: (i) 2ll past due and current Lease
Payments andLease Charges, {f) the presentvaluaof allremaining Lease Payments and Lease Charges due and
payable for ihe cwrent fscal pariad, discounted at the rate of 6% per annum {or (he lowes| rate permitied by law,
whichever is higher) and (i} the Fai Markel Value of the Equipmenl; {b) doclare any uiher agreements between us
in dafaud; {c) require you fo retuin alfof the Equipment in the niannar oullinedin Section 12, or take possession of
the Equipment, in which case we shall nol be held respensibile for any losses directly-or ingiraclly arisingoulof,
o by reason.of e presence andior useof any and all proprielary information residiag en ar wilhin the Equipmenl,
and o dease of sell the Equipment or any porlion (hereol, and to 2pply tha proceeds, less seasenablp seléng and
adminstralive expenses, lo lhe anounts due hereunder; [d) charge youintereston all amounls due us from the due
dala untl pak! al the rele of 1-12% per mani, bulin no evant mote than Lhe lawful maximum rale; (€] charge you
forexpenses incurredin conanaction with the enlorcement of our remediesincluding, without imitation, reposses-
glon, repair and collaction cosls, attorneys' laes and courtcosts. These remadios are cuinulativa, aredn addition
o any other semadies providad for by law, and may be exeecised concurrenlly of separately. Any faitwe of defay
by us ko exercise any right shall not operale as a waiver of any other fight of fulura right
12 FIE PTICNS: F EQUIPMENT ; Attheendofiha Tarm and upon 30 days pricr witlen
notice [0 us, you shallelther (a) return gl of the Equipment, or (&} piwchasesd of the Equipment AS-15 ANDWHERE-
1S, WITHOUT ANY WARRANTY AS TG CONDITION, TITLE OR VALUE, lor lhe Fai Markel Value, plus appiicable
sales andother laxes. This Leass shall continue n a monih-lo-manth basis andyou shall pay us the same Lease
Payments and Laase Chiarges &5 applied during the Tenm until Ihe Equipment s refurned lo us of you pay us the
applicabla purchase prive {and laxes). If you are in defauft, fora non-appropriation of funds ocgurs) or you do 0ol
purchasa the Equipment at the end of fie Tes for any month-lo-monlh renewiaf larm), you shall refuro all of the
Equipment, freight and insurance prepaid al your cos! and risk, o whelever we indicate in (he conlinental United
Stales, with atmanvats and logs, In goodorder and condilion {exceptfor ordinary wear and lear from nomsaluse},
packad per lhe shipping company’s specificalions, and pay an Inspection, reslocking and bandiing e of 5100,
no! lo excead the maximum permitied by law, as feasonable compensation for aur costs in processiag reluned
equipmenL. You wilt pay us for any loss in value tasulling from the falure lo maintain the Equipment i atcordance
wilh Lhis Leasa of for demages incurred in shipping and handling.
13. ASSIGNMENT. You may ol assign or dispase of any righls or ahligations under this Lesse o subleasa e
Equipment, withoul our prior written consenl. We may, withoul nolitying you, {3) assign Ihis Lease of curinferes]
in lhe Equipnient; and {b) releasa infocmation we: have about yew and this Lease to the manulacturer, supplier of
any prospective investor, paricipant or purchaser of this Lease. 1lwa domake an agsignment under subseclion
T3la) above, our assignea will have all of our righls under this Lease, but none of our obligations. You agres not
1o asserl againsl our assignee clims, offsels o defenses you may have agains! us.
14, MESCELLANEQUS. Notices mustoe in wriling and will be deemed given 5 days afler mailing toyaur for gury
gotess. Yourepresant bhak: {a)you are tha entily indicated iniis Leasa; (b) any docurnent(s required lo be delivered
in connection with this |.ease (coleclively, the "Dacuments*) have been duly authorized by yowin accoidgnce with
all applicable laws, qules, ordinances, and regulations; (¢} the Oocumenls are valid, legal, binding agreements,
enforcesble in aceordante with [helr lerms and the pesson(s) siging the Dosumenls hiwe the authatity fo do s0.
are aclingwilh he fult aulhorization of your governing bedy, and hold [hg offices indic ated below their signatures;
{d) the Equipmentis essential fo the immediale performance ol a governmental or proprielary funclion by you within
the scope of you authority and shal be used during (he Tem only by you and only ko perform such funclion; (&) you
inlend (0 use the Equipment for the enlire Term and shalilake all necassary action 1o inclede inyour annualbudget
any lunds required lo fullillyoer otligalions each fiscal pericd Guring The Termy; (fyyou have complied lully vath al
applicabla law governing open meatings, public hidding and appropriations, required inconneclion with this Lease
andthe deblunder applicable stale law, (g) your obligatians toremil Lease Paynieals under this L i
acument expense and not 2 deblunder applicable stale Taw; (h) this Lease is binding on you and your successors
and assigns; and {i} all financial inl ion you have provided is fue and ar ble repressniation of your
financial condilion. You aulhorize us or our agent to be your aitomey-kaact for the sole purpose of fiing UCC
financing stalements. Any claim you have againsl us must be made within two {2) yesrs alfe: the event which
tausedil. Hacouwd finds any provisionof (his § ease tobe unenforceable, allother lerms shall rensain in effeck and
enlorceabla, You aulhorize us to inserl or correct missing informalion on fhis Lease, including your propes fega
name, serial numbears and any oler information describing the Equipment. Il you sorequest, and we permil he earty
leminakion of this Lease, you ayee o pay & fee for such piviege. THE PARTIES INTEND THIS TO BE A
*FNANCE LEASE" UNDER ARTICLE 2A OF THE UNIFORM COMMERCIAL CODE {*UCC"), YOUWAMEALL
RIGHTS AND REMEDIES CONFERRED UPQN A LESSEE BY ARTICLE 2A OF THEUCC,

ALITY COMMITMENT. The Equipment is covered by Ihe ferms of the Toshiba Quality Convnil-
menl, a copy of which may ba oblained from an aulherized Toshiba Copier Dealer.
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AMENDMENT TO EQUIPMENT LEASE AGREEMENT

THIS AMENDMENT TO EQUIPMENT LEASE AGREEMENT (“Amendment”) is
made effective as of , 2011 by and between the CITY OF OXNARD, a
body corporate, (“You) and TOSHIBA AMERICA BUSINESS SOLUTIONS, INC.
(“We”’ “Us,!).

BACKGROUND

A. By that certain Equipment Lease Agreement No. dated ,

2011 by and between You and Us (the “Lease™), We agree to extend financing to
You upon and subject to the terms and conditions set forth in the Lease.

We and You desire to amend the terms and conditions of the Lease, upon and
subject to the terms and conditions of this Amendment.

All capitalized terms not otherwise defined herein will have the meanings set
forth in the Lease.

NOW, THEREFORE, in consideration of good and valuable consideration, the
parties intending to be legally bound agree as follows:

1.

Insurance. Section 9 of the Lease is deleted in its entirety and replaced to read
as follows:

“You maintain a self-insurance program (Program) for general liability, loss or
damage to the Equipment and other claims in accordance with Government Code
§989 and §990. As of the date of execution of this Lease, Program consists of a
self-insurance retention of $1 million and excess coverage of $24 million
provided through membership in Big Independent cities Excess Pool (BICEP), a
risk-sharing pool for liability, loss, or damage and other claims. You agrees to
add Us as an additional insured to its BICEP policy and provide certificates or
other evidence of coverage at our request. We shall be given thirty days notice of
any proposed cancellation of your BICEP policy. You shall retain the right to
alter the Program from time to time.”

Default. In Section 10 of the Lease, the following is inserted as the last sentence:
“If You fail to cure any default within ten (10) days of receipt of notice of such
default, We shall have the right to pursue any of all of the remedies outlined in

Section 11.”

Default. Section 10 (c) of the Lease is deleted in its entirety as follows:
“or (c) you default under any other agreement with us.”

Assignment. The second sentence in Section 13 of the Lease is replaced in its

entirety with the following:
“We shall notify You prior to the sale, assignment, or transfer of this Lease and

our interests in the Equipment to a third party assignee.”

ATTACHMENT NO.
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5. Effective Date. This Amendment is executed to be effective the same day as the
Lease, and is incorporated into and made a part of the Lease.

6. Effect Of Amendment, All terms and condition of the Lease not expressly
modified hereby remain in full force and are hereby ratified by the parties.

IN WITNESS WHEREOF, the duly authorized representatives of the parties have
executed this Amendment as of the date first above written

' TOSHIBA AMERICA BUSINESS
CITY OF OXNARD SOLUTIONS, INC,

/ﬁwféﬂ%ﬂ

Bruce E, Dandy
Accounting Manager
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Agreement No. A-7411

EQUIPMENT LEASE AGREEMENT

Contract No. 6962828-0
VENDOR
V2 /@%{f;— _
Edmund F. Sotelp Aty Manager Toshiba America Business Solutions, Inc.
APPROVED AS TO FORM: APPROVED AS T?N SURANCE:
H W/ AL
Alan“Holmberg, Cit)r Attorney Jamg¢s Cameron, Risk Manager

APPROVED AS TO CONTENT:

_ﬁ“&{/’/ é/dm i

Bruce E. Dandy, Projéct Man(ger

This counterpart number 2 of 2 shall not constitute chattel paper for purpose of the Uniform
Commercial Code. '
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